Clean Water Restoration Act Highlighted by Monday’s NYTimes Article

The Clean Water Act of 1972 is the primary federal legislation protecting lake and river water quality.  It outlaws “the discharge of pollutants into the navigable waters” of the United States.  Until recently, “navigable waters” was broadly interpreted to include many large wetlands and streams that connected to major rivers.  Lately two U.S. Supreme Court decisions have found that waterways that are entirely within one state, creeks that sometimes go dry, and lakes unconnected to larger water systems may not be “navigable waters” and are therefore not covered by the act.  The fact that pollution from such waterways can make its way into the water system as a whole – crossing state boundaries to contaminate downstream sections of a watershed, and passing from surface water into groundwater - is not accounted for.  

Uncertainty about the underpinnings of many state and federal environmental protection actions has caused many agencies to suspend enforcement actions or drop them altogether.  In his New York Times article of March 1, titled Rulings Restrict Clean Water Act, Foiling E.P.A. (full article of text here), Charles Duhigg reports that a midlevel official of the U.S. EPA said internal studies “indicated that as many as 45 percent of major polluters might be either outside regulatory reach or in areas where proving jurisdiction is overwhelmingly difficult.”  A recently released internal EPA memorandum shows that hundreds of Clean Water Act enforcement cases have either been dropped completely or made lower priorities due to uncertainty about whether those waters are within the scope of the act.

The latest legislative attempt to fix what went wrong is the Clean Water Restoration Act (S.787), offered by Sen. Feingold (D-Wisconsin) and cosponsored by, among twenty-three others, Ohio’s Sen. Sherrod Brown.  The bill was introduced last April and passed out of committee to the full Senate in June with a recommendation for passage, but has not been heard from since.  RU is following this bill through the offices of both Sen. Brown and Sen. Feingold, and recommends that you contact Sen. Brown at 202-224-2315 to register your opinion.  Opposition is coming from home builders, agriculture and mining interests, and individuals who are concerned about prospects for infringements of land use rights.  Proponents point out that flowing surface waters are the property of all citizens, that pollution of a part is pollution of all because all waters are connected, and that the proposal should go further to protect ground waters.  The American Canoe Association and American Whitewater are gathering signatures from paddlesports businesses for a letter in support of the act.

